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BOOK REVIEW
BASIC PROBLEMS OF EVIDENCE, by Edmund M. Morgan, The
American Law Institute, New York, 1963, 432 pages. Price: $10.00.
"This brief treatise is intended for members of the bar. Much that
would be essential for its use by an undergraduate law student has been
omitted." So commences the introduction to Professor Morgan's book. The
chapter on hearsay broaches the subject with these words: "If we assume
that P, the proponent of the witness W, desires to persuade the trier T, to
find the existence of fact A, P, through his attorney, will utter a series of
sounds to which W will respond with another series of sounds." How many
practicing lawyers would care to quote that language to their trial judges
to enlighten them on the subject of hearsay?
Pedagogical, analytical, even philosophical, the book is a basic treatise
on evidence well suited to "use by an undergraduate law student." Far better
suited, in fact, for his use than for the practicing lawyer's.
For its size, the book is amazingly complete; the usual subjects treated
in the law of evidence are all there. Completeness is achieved through conciseness, and thereby arises a caveat for the student. He must read carefully
-must be prepared to gulp down large ideas whole. Certainly the treatise
is not designed for use in a programmed self-study course, but a reasonably
attentive law student should get enough background from his cases and from
class to handle it as an after-class textual supplement.
Because of its small size and compactness, some subjects are not covered
as fully as might be wished. The mechanics of admitting and excluding
evidence (offers of proof, motions to strike, and so forth) are covered too
summarily. There is nothing on the technique of impeachment by contradiction. In dealing with the best evidence rule, Professor Morgan is inadequate
in his definition of a "writing" and has nothing on the rule as it applies to
carbons and other mechanically reproduced copies. There are other deficiencies and omissions of lesser magnitude. However, his balance is good in
treating the various subjects. Hearsay and relevancy, the two most difficult
areas, occupy forty per cent of the book. These and other well-chosen problem areas are treated broadly and deeply.
The book is not heavily footnoted, though the citations are carefully
selected. Particularly noteworthy are the frequent citations to A.L.R. annotations; the student's attention deserves to be directed to these. Copious references and large amounts of text are devoted to the Model Code of Evidence
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and the Uniform Rules of Evidence. A strong case can be made that, for
the student's purposes and moreso for the present-day practitioner's, the
space could have been better used in propounding the common law.
Discussion of a textbook is meaningful only in relation to the other
texts currently available. On the subject of evidence, the volumes by professors McCormick1 and Tracy 2 are the ones chiefly in use. Both are over
ten years old, which is a significant period in the areas of self-incrimination
and illegal evidence. Tracy's book is really more of a lawyer's handbook than
a student text: it is clear, to the point, and faithful to the law as it is; but
it is incomplete in some fairly important matters and, worse for the student,
is short on analysis. McCormick is a true student's text, complete and with
plenty of analysis, but it chronically fails to distinguish the law from the
-author's hopes for the law. This frequently confuses students; in one or two
matters it apparently leads to actual misstatements.
Professor Morgan's treatise minimizes these shortcomings. The recent
date of the current edition is a substantial advantage in, say, the study of
illegal evidence, where it is up-to-date through Mapp v. Ohio.a It supplies
the analysis that Tracy lacks and yet does not confuse analysis and opinion
with established law. Not as complete as McCormick, it is more complete
than Tracy, a stout competitor to both, offering an alternative to their respective deficiencies.
A student using the Morgan book will receive an intangible bonus,
exposure to the life's wisdom of one of the most perceptive, original analysts
of the law of evidence. This draftsman of the Model Code and Uniform
Rules has trickled out most of his writings in small fragments here and
there. BASIC PROBLEMS OF EVIDENCE is his major work. Originally brought
out in 1954 as two paperback pamphlets, the current hardback edition is in
handier form.
It comes to this: the law student and teacher should give thought to
using Professor Morgan's book as a teaching tool. Perhaps it was conceived
with the practitioner in mind, but if it serves the needs of the classroom, why
not use it?
Oh, many a shaft at random sent
Finds mark the archer little meant!
(But, ray of light in the dark,
Hits by far a better mark!)
WILLIAM B. STOEBUCK*
1.
2.
3.
*

McCormick, Evidence (1954).
Tracy, Evidence (1952).
367 U.S. 643 (1961).
Assistant professor of law, University of Denver.
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